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Damages — Penalty or Liquidated Damages — A sum of 
money payable upon the breach of an agreement to perform some 
collateral act, may be either a penalty for failure to perform as 
agreed or a sum in liquidation of damages caused by the breach. The 
penalty, being a punishment for non-performance is unenforceable 
save to indemnify the party injured by the breach, since no one may 
profit by the wrong of another. On the other hand there are many 
instances where one suffers by a breach but the damages are not 
readily ascertainable or are not susceptible of proof and it is highly 
equitable in such cases that the parties should determine as nearly 
as possible the amount which will compensate the injured party, 
who may enforce a stipulation to that effect. It is natural that per- 
sons, knowing of the non-enforcibility of penalties, yet wishing to 
provide for them, will attempt to frame them in such words that 
they will seem to be liquidation of damages. Again, persons igno- 
rant of the law on penalties, may, contemplating a liquidation of 
damages in an apt case, term the sum payable on default, a penalty. 
The attempt on the part of courts to protect defaulting persons from 
penalties in disguise and to carry into effect the legitimate intent of 
innocent persons has caused the confusion in the law of penalty and 
liquidation of damages. The case of Bankers' Surety Company v. 
Elkhorn Drainage District, 1 recently decided in Nebraska, if found 
to contain a correct application of the general rules governing the 
distinction between a penalty and liquidated damages, will throw 
great doubt over the decisions which up to this time have been con- 
sidered the nearest possible approach to uniformity in a subject in 
which each case must necessarily depend largely on its own facts. 
That the sum of eleven thousand dollars payable on failure to com- 
plete a piece of work costing thirty thousand dollars on a day named, 
may be collected as a sum named in liquidation of damages is the 
startling decision in that case. 

"The inquiry of the court is not whether the parties have acted 
wisely, but what was the meaning and intent of the parties; and, 
when that is ascertained from the language of the parties themselves 
it must be given effect." The error in the Surety Company case 
flows from the misapplication of the first principle expressed in that 
case and the application of the second principle. It is undeniable 
that the meaning and intent of the parties must be gathered from 



"214 Fed. Rep. 242 (1914). Upon the drainage district's agreement not 
to enforce forfeiture on December 31, 1910, the construction company entered 
into a bond to pay thirty dollars per day stipulated damages for every day 
after December 31, 1910, until the work was completed, provided that if the 
work was completed on or before December 31, 1911, the bond to be null 
and void. In November, 191 1, the construction company announced its in- 
ability to complete the work and, after notification to the construction com- 
pany and the surety company, the drainage district entered and finished the 
work in May, 1912. The contested point is the collection of $10,980, being 
thirty dollars for each day from December 31, 1910, to the same day, 1911. 
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their language, 2 but there must be a liberal construction of the agree- 
ment. The true inquiry is, not what the parties intended to say, but 
what result they intended to be accomplished by their agreement. 
That result as found may or may not be one which a court of law 
or equity will enable them to effectuate. 

There is no longer any doubt that courts are not bound by the 
name given by parties to an agreement to the sum payable on de- 
fault. 3 A penalty is odious and unenforceable under any name. A 
penalty has certain attributes, as does a liquidation of damages and a 
sum having the attributes of what is in law a penalty is a penalty, 
whether actually called a penalty or liquidated damages. Since the 
name does not conclude as to further inquiry, the attributes of the 
amount here made payable may be inquired into. In two respects 
this resembles a sum named in liquidation of damages. A per diem 
stipulation is prima facia a stipulation of damage caused by delay 4 
and there is, furthermore, a field here where damages are not readily 
ascertainable, in fact are highly conjectural. Since non-ascertainabil- 
ity of exact damages is a prime requisite for liquidated damages, 5 
this merely tends to show this is a field within which liquidation of 
damages may operate, but is no proof that this particular sum is in 
liquidation of damages. Nor was this a true per diem stipulation, 
which involves an increase in the amount due in proportion to the 
delay in completion. But here either the full amount was to be paid 
or none was to become due. 

There are, then, no presumptions in favor of considering this 
a liquidation of damages. On the other hand, there are many ob- 
jections, chief of which is that it answers precisely the definition of 
a penalty. 8 To apply the rule properly announced by the court 
in the Surety Company case, and casting aside all surplusage, the 
bond given was to pay ten thousand nine hundred and eighty dol- 
lars, provided that if the work was finished on or before December 
31, 1911, the bond to be null and void. It is immaterial that instead 
of saying ten thousand nine hundred and eighty dollars, the bond 
read thirty dollars times the number of days in the year 191 1, in- 
cluding also December 31, 1910, for the agreement was to pay 
ten thousand nine hundred and eighty dollars or nothing. If the 

"Berger v. Nantz, 172 111. App. 623 (1912) ; Webster v. Bosanquit, L. R. 
(1912) Ap. Cas. 394; Clark v. Britton, 76 N. H. 64 (1911). 

'Clydebank Engineering Co. v. Custaneda, L. R. (1905) App. Cas. 6; 
Grunblatt v. McCall & Co., 64 So. Rep. 748 (Fla. 1914) ; Diestal v. Steven- 
son, 2 K. B. 345 (Eng. 1006). 

* Clydebank Engineering Co. v. Custaneda, supra, n. 3 ; Moses v. Attuono 
17 So. Rep. 925 (Fla. 1908). 

6 Webster v. Bosanquit, supra, n. 2; Stratton v. Fike, 166 Ala. 203 (1910) ; 
Emery v. Boyle, 200 Pa. 249 (1901). 

"'In general, a sum of money in gross, to be paid for non-performance, 
is considered a penalty." Whitfield v. Levy, 35 N. J. L. 149 (1871) ; Wright 
v. Bott, 163 S. W. Rep. 360 (Tex. 1914). 
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work was finished on December 31, 191 1, nothing was to be paid; 
if on January 1, 1912, ten thousand nine hundred and eighty dollars 
was to be the damages agreed on, damages apparently occurring 
over night. There is no pretense that more than thirty dollars dam- 
ages was incurred for the delay. This is not a case where there are 
extraordinary damages by breach on the day certain. 7 It would be 
a gross misinterpretation of The Sun Publishing Company v. 
Moore, 8 cited in the Surety Company case to cite it in support of the 
proposition that courts will not take into consideration disparity be- 
tween possible actual damages and a sum named as liquidated dam- 
ages, for that case stands for the principle that, granted the sum is 
a liquidation of damages, actual damages cannot be proved. The 
case does not for a moment deny the rule that gross disparity be- 
tween actual damages and a sum called liquidated damages is evi- 
dence that the sum was intended to have the effect of a penalty 
rather than liquidated damages. 9 The prior default is immaterial. 
One cannot take advantage of another's default to impose uncon- 
scionable terms upon him, 10 so the entire agreement must stand or fall 
by itself. It is not analogous to the case of Thompson v. Hudson, 11 
for here there is a new liability imposed. 

The court, it is submitted, erred in holding that effect must be 
given to the intention of the parties. If, as seems to be the case, the 
parties created a penal liability, courts consistently refuse to carry 
into effect that intention and to lend their aid to enforcement of a 
penalty. 12 They will, on the other hand, extend their power to relieve 
against a penalty already imposed, despite the intention of the par- 
ties at the time of agreement actually to pay and impose the penalty. 

It might be contended, since the construction company was al- 
ready in default and the sum of thirty dollars per diem could have 
been collected if it had been actually intended as liquidated damages, 
that the thirty dollars actually fell due each day until the completion 
of the work but that as much as had fallen due was released upon 
completion by way of bonus. 13 But the longer the delay, the greater 

'Kunkel v. Wheery, 189 Pa. 198 (1899), where contractor, himself under 
heavy per diem stipulation, enforced same against sub-contractor; in Bed- 
ford v. Miller, 212 Fed. Rep. 368 (1914), where contractor, under similar 
circumstances, relieved of his per diem liability, could not enforce against his 
sub-contraetor. Curtis v. Van Bugh, 161 N. Y. 47 (1899). 

* 183 U. S. 642 (1901), actual damages $65,000, liquidated damages $75,000. 

'Graham v. Lebanon, 240 Pa. 337 (1913) ; Nichols-Shephard Co. v. Beyer, 
168M0. App. 686 (1913). 

18 Van Kammel v. Higley, 172 111. App. 88 (1912). 

"L. R. 4 Eng. Ir. 1 (Eng. 1869), where agreement to take smaller sum 
in satisfaction of larger debt if paid on day certain. Held: Larger sum 
recoverable on failure to pay smaller sum on day named. 

"Bell v. Scranton Coal Mines Co., no Pac. Rep. 628 (Wash. 1910) ; 
Nakawaga v. Okamoto, 164 Cal. 718 (1913). 

"Bonus is not a gratuity but a sum paid for services or upon a con- 
sideration in addition to or in excess of that which would ordinarily be 
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the amount due and released and the higher the bonus. This is put- 
ting a premium on delay and in no sense a sum paid to expedite the 
work. 

Were another objection needed, it might be found in the fact 
that this sum was named as liquidation of damages caused by delay 
and not for damage caused by entire breach. Whether courts 
would allow the plaintiff a reasonable time to complete the work 
himself or whether they would refuse the stipulation altogether has 
not been decided. 14 Certain it is that in case of entire breach, the 
injured party is not limited to stipulate damages. 15 Nor may he al- 
low liquidated per diem damages to accumulate indefinitely. 16 

/. F. H. 



Licenses — Revocable or Irrevocable — Theatre Tickets — 
A recent decision of the English Court of Appeals 1 is of interest be- 
cause apparently it definitely overrules the well known doctrine of 
Wood v. Leadbitter* which is a leading case on this question. In 
that case the plaintiff Wood had purchased a ticket of admission to 
the Doncaster Race Course, and had been admitted. He was re- 
quested to leave for no apparent reason, and upon refusal was 
ejected with no more force than was necessary. Baron Alderson 
laid down the rule that a ticket of this kind gave a mere license 
revocable at the will of the licensor. The following quotation from 
his opinion throws light on the manner in which this result was 
reached. At page 842 he says : "That no incorporeal inheritance 
can either be created or transferred other than by deed, is a propo- 
sition so well established, that it would be mere pedantry to cite 
authorities in its support," and at page 843 : "Now, in the present 
case the right claimed by the plaintiff is a right, during a portion of 
each day, for a limited number of days, to pass into and through 
and remain in a certain close belonging to Lord Eglintown; to go 
and remain where if he went and remained, he would, but for the 
ticket, be a trespasser. This is a right affecting land at least as ob- 
viously and extensively as a right of way over the land." Briefly 
then the very foundation of this doctrine is that since the right to 

given, Kenicott v. The Supervisors, 16 Wall. 452 (1872) ; ".£300 per day in 
excess of consideration for work done is a bonus for expedition," Macintosh 
v. Railway Co., 14 M. & W. 548 (Eng. 1845). 

"1 Sedgwick, Damages (9th ed.), §419 (1912). 

" Murphy v. U. S. Guaranty Co., 100 App. Div. 931 (N. Y. 1905) ; Baci- 
galupi v. Phoenix Building Co., 112 Pac. Rep. 892 (Cal. 1910). 

" Phaneuf v. Corey, 190 Mass. 237 (1906) ; Gillett v. Young, 101 Pac. Rep. 
766 (Colo. 1909). 

1 Hurst v. Pictures Theatre (Litn.), 30 T. L. R. 642 (Eng. 1914) ; also 
reported in 58 Sol. Jour. 739. 

•13 M. & W. 838 (184s). 



